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IV 
As set forth in its chief brief, there are two reasons why SBS believes the Public Service 
Commission ("PSC" or "the Commission") to be an unconstitutional entity: 
1. The Commission's exercise of governmental powers is not authorized by either the 
United States Constitution ("U.S. Constitution") or the Utah State Constitution ("State 
Constitution"); and 
2. The legislative bestowal of powers upon the Commission is not allowed by the State 
Constitution. 
The Commission has focused its response upon dismissing the U.S. Constitution as irrelevant 
to this appeal; and upon justifying the Legislature's right to ignore the "cross-conferral 
prohibition". 
ARGUMENT 
A. This Court Has Discretion to Entertain SBS9 Constitutional Arguments 
Although it is the "general rule" that issues not raised at trial cannot be argued for 
the first time on appeal, the appellate courts of this State have discretion to entertain 
constitutional questions raised for the first time on appeal, provided the Petitioner can 
demonstrate that "plain error" occurred or "exceptional circumstances" exist. Monson v. Carver 
928 P. 2d 1017, 1022 (Utah 1996). Moreover, "the exceptional circumstances exception is ill-
defined" and often applies to procedural anomalies. State v. Archanbeau 820 P.2d 920, 926 (Ut. 
Ct. App. 1991). 
As the Utah Court of Appeals concluded in Archanbeau, "the "plain error" and 
"exceptional circumstances" exceptions are sufficiently broad to encompass any situation 
requiring Utah's appellate courts to consider a constitutional issue for the first time on appeal in 
the interest of justice." id. at 926. (emphasis added) Although in each of the above cited cases 
the appellate court determined that an exception did not exist, it is clear that the Courts indeed 
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have discretion to so entertain constitutional issues raised for the first time on appeal; and SBS 
therefore respectfully requests that this Court address the issues raised in Petitioner's Brief. 
In SBS' Petition for Review filed with the Commission on or about July 11, 2005, SBS 
sets forth that its request for agency review is based upon, inter-alia, the Commission's "acting 
beyond its scope of authority and jurisdiction by erroneously exercising jurisdiction over a 
matter in which the Commission can not grant appropriate relief." Although not unequivocally 
stated, SBS' contention that the Commission acted beyond the scope of its authority, 
encompassed the issue of the Commission exceeding its authority by virtue of the Constitutional 
arguments articulated in the chief brief of SBS and this Reply Brief. 
B. Relevancy of the U.S. Constitution 
SBS has argued that exercise of governmental powers by an entity that is not part of one 
of the three branches or departments of government is contrary to the structure of government 
defined within Articles I, II and III of the U.S. Constitution. The Commission, relying upon U.S. 
Constitution, Amendment X, has responded by asserting that SBS' constitutionality argument is 
defeated because all powers not specifically delegated to the federal government by the U.S. 
Constitution are reserved for the states and the people. However, the constitutionality issue here 
is not that of the application or use of governmental powers, reserved or not reserved; but rather, 
the governmental structure that is using those powers. Simply, the Commission is not one of the 
three branches of government within the structure authorized by Articles I, II and III of the U.S. 
Constitution. Further, Section 4 of Article IV of the U.S. Constitution specifically guarantees 
that all forms (structures) of State governments will conform to that established within Articles I, 
II, and III of the U.S. Constitution, i.e., "The United States shall guarantee to every State in this 
Union a Republican Form of Government...". 
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C. The "Cross-conferral Prohibition" Applies to the Commission 
The Commission has also argued that the Utah Legislature may delegate legislative 
powers to administrative bodies because such administrative bodies are not specifically part of 
the Executive Department, i.e., "[t]he cross-conferral prohibition.. .is restricted to the 
constitutionally specified persons within the branches of state government." (Respondent's brief 
at page 9.) In support of its position the Commission has cited State v. Gallion, 572 P.2d 683 
(Utah 1997), Robinson v. Utah Department of Transportation, 20 P.3d 396 (Utah 2001) and 
Clayton v. Bennett, 298 P.2d 531 (Utah 1940). However, the opinions authored by Justice 
Crockett (in Clayton v. Bennett; and the concurring opinion in State v. Gallion), as well as the 
dissenting opinion of Chief Justice Ellett in State v. Gallion indicate that the exercise of 
administrative "rule-making" powers in support of legislative policy is merely an appropriate 
Executive Department function. These opinions do not support the Commission's assertions. 
Further, since the opinion authored by Justice Durrant in Robinson is almost entirely dependant 
upon the opinion authored by Justice Maughan in Gallion, a simple analysis of Gallion casts 
considerable doubt upon the validity of the Commission's position supported by those opinions. 
As Justice Maughan expressed in Gallion, the plain language of the prohibition of Article 
V, Section 1 applies to a "person" charged with the exercise of powers properly belonging to the 
"executive department"' (Emphasis added.) id. at 687 The quotations of "person" and 
"executive department" are then justified with the statement "[t]he Constitution further specifies 
in Article VII, Section 1, the persons of whom the Executive Department shall consist." id. This 
reasoning appears to infer that since Article VII, Section 1 is the only reference to individual 
titles within the Constitution, that it must be determined that the Article V, Section 1 reference to 
"person" is referencing only those individuals and that only those individuals make up the 
Executive Department. It is important to recognize however, that no public or privately held 
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company or organization is completely defined by a listing of its officers. There is no "person" 
referenced within Article VII, Section 1, only office titles. Nor does this section, in any way, 
limit the scope of the Executive Department to the "person[s]" holding those titles. 
Therefore, the conclusion reached with this opinion authored by Justice Maughan—that 
"Article V, Section 1 is not directed towards the delegation of legislative power per se but 
proscribes the conferring of legislative functions on specified persons in the executive 
department to avert any potential for tyranny by concentrating power in these individuals"—is 
fundamentally flawed and does not reasonably support the recognition of administrative agencies 
as not belonging to the Executive Department. 
The case law cited by the Commission does not in reality support the Commission's 
assertion that the "cross-conferral prohibition" does not apply to the Commission because it is 
not part of the Executive Department. Each of the referenced cases is completely silent 
regarding the legitimacy of an entity not belonging to one of the three departments specified 
within Article V, Section 1 exercising governmental powers. Nor is there any reference that 
reconciles how the legislature is authorized to "delegate" judicial powers—powers that the 
legislature does not have, and are specifically prohibited from any other department of 
government other than the Judicial Branch. 
The Commission also employs the reference to Beehive Telephone Company v. Public 
Service Commission, 89 P. 3d 131 (Utah 2004) as further support for its assertion that "[t]he 
Commission is not part of the Executive Department of the State of Utah." The opinion in 
Beehive specifically quotes Utah Code Section 54-1-1 to indicate the Legislature's clear intent to 
establish the Public Service Commission independent from the Executive Department and all 
other departments of government. However, there is once again complete silence as to whether 
such an action by the Legislature is in conformance to the plain language of Article V, Section 1 
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which specifies that "[t]he powers of the government of the state of Utah shall be divided into 
three distinct departments, the Legislative, the Executive, and the Judicial...". Also absent from 
this opinion, is any substantive reconciliation of how the Legislature may delegate judicial 
powers that it does not have to an entity that is not authorized to exercise those powers. 
The final assertion of the Commission is that SBS failed to argue whether any delegation 
of powers to the Commission was "essential legislative functions". SBS did not argue whether 
any of the powers exercised by the Commission met the standard of any litmus test, because the 
constitutionality question raised by SBS dealt entirely with the existence of the Commission 
versus any power it wields. However, in response to the Commission raising this issue, SBS will 
simply point out that the Commission's tariff making abilities are clearly "essential legislative 
functions." 
The Commission has chosen to be completely unresponsive to the question of whether a 
government entity may exist and exercise governmental powers outside the limits of the three 
specified departments. Likewise, the Commission's relied upon authority does not address this 
issue in any way, shape or form. Similarly, the Commission has chosen to ignore the question of 
whether the Legislature may delegate judicial powers to an organization not part of the Judicial 
Department of government. Again, the Commission's relied upon authority does not have this 
question asked or answered. 
Finally, a reference made within the opinion authored by Justice Maughan in State v. 
Gallion is persuasive regarding the intent of Article V, Section 1. That is: 
The purpose of the provision is aptly expressed in Story, on the Constitution (5 Ed.), 
Section 523, p. 392: 
And the Federalist has with equal point and brevity remarked, that 'the 
accumulation of all powers, legislative, executive, and judiciary, in the 
same hands, whether of one, a few, or many, and whether hereditary, self-
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appointed, or elective, may be justly pronounced the very definition of 
tyranny.' id. at 687 
CONCLUSION 
The existence of the Commission, as a governmental body operating outside the specified 
departments of government and exercising all powers of government, even limited to their 
specified purposes, is unconstitutional. 
Petitioner respectfully requests this Court to entertain this Petition for Review; and to 
render a decision based upon the written submissions of the parties. 
DATED this
 f".] day of February, 2006 
^ / 
bvin M. McDonough 
Attorney for Petitioner 
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